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PART |V
CLEMENCY REVI EW POLI CY AND PROCEDURES

401. Eligibility for denency Review The cases over which SECNAV
(NC&PB) has jurisdiction to conduct clenency review are established in
paragraph 304 and as hereinafter defined as eligible. Only sel ected
of fenders convicted by special or general courts-martial whose
sentences have been approved by the convening authority are eligible
for initial and, as required hereinafter, subsequent clemency review
The categories of selected offenders eligible for clenmency review by
NC&PB ar e:

a. Mndatory C enency Review Any offender whose sentence as
approved by the convening authority includes confinenent for 12 nonths
or nmore, including any of fender

(1) who has been transferred to the jurisdiction of the
Attorney Ceneral of the United States and/or is incarcerated in a
facility of the FBOP serving a term of confinement adjudged by court -
martial; or

(2) who has been rel eased on parole froman FBOP facility by
the U S. Parole Conmission and is under the supervision of a USPO and

(3) who has not submitted a witten wai ver of clenmency review
is entitled to mandatory clenency review until released from
supervi sion either because of conpletion of supervised release (as if
on parole) or conpletion of confinenent due to conpletion of full-term
date while on parole.

b. Requested O enency Review Any offender whose sentence as
approved by the convening authority includes confinenent for |ess than
12 nont hs and an unsuspended punitive separation or any supervised
rel easee of a mlitary facility or facility of the FBOP after service
of a term of confinenent adjudged by court-martial who submits a
written request for clenmency reviewis entitled to clenmency review.

c. Coast Guard. Upon request of the Commandant of the U S. Coast
Guard, any Coast CGuard offender's case will be reviewed and an
advi sory opinion provided the Commandant of the U S. Coast Guard.

d. denency Flow Chart/Mtrix. Appendix E provides a visua
depiction of the clenency eligibility decision matrix. Nothing in
Appendi x E, however, should be construed as mandati ng acti ons or
deci sions not required within the main text of this instruction.

402. Eligibility for Types of Cenency. Al offenders eligible for
cl enency review nay be granted clenmency of an appropriate type with
regard to the unexecuted portion of the sentence in consonance with
t he objectives and evaluative criteria set forth in Part 11l of this
instruction. (See paragraphs 309 and 310.)
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a. Al offenders whose sentences include approved confinenent for
12 nmonths or nore or an approved, unsuspended punitive separation wll
ordinarily be eligible for renmission, mtigation or suspension of any
unexecuted portion of their sentences, including the upgrading of the
punitive discharge/dismssal or substituting the unexecuted punitive
di scharge/di smissal with an administrative discharge either (1) under
honorabl e conditions or (2) under other than honorable conditions

(OTH).

b. Al offenders whose sentences include an approved,
unsuspended, unexecuted punitive discharge or unsuspended di sm ssa
are eligible for restoration, retention or reenlistnment, if

(1) they are suitable, as defined in subparagraph c bel ow, and
evidence, by witten request, a desire for restoration, retention or
reenlistnment; and

(2) they have conpleted all or a portion of the sentence to
confinement, if any was adjudged or ordered executed w thout
suspensi on.

c. Odinarily the followi ng offenders are not eligible for
restoration, retention or reenlistment:

(1) O fenders convicted of an of fense involving serious
vi ol ence, national security as defined in the JAGVAN, distribution of
control |l ed substances, desertion or unauthorized absence froma ship
or unit in or scheduled to enter a conbat area, sexual perversion, or
theft from anot her service nenber.

(2) Ofenders who are nmentally or physically unsuitable for
duty, or have a record of mlitary or civilian offenses indicating
incorrigibility.

c. Restoration or retention of an offender is acconplished either
by remitting the unexecuted punitive discharge/dism ssal or by
suspendi ng the approved, unexecuted punitive discharge/dismssal for a
stated period of service or until the occurrence of an anticipated
future event, the period of suspension not normally to exceed 1 year
The NC&PB wi || specify the period of suspension or any anticipated
future event whenever it grants or recommends restoration to duty by
suspendi ng the unexecuted punitive di scharge/di sm ssal

(1) The unsuspended, unexecuted punitive discharge of an
enlisted of fender may be suspended and the offender restored to duty
only if sufficient time remains on the offender's current enlistnent
(as extended by lost tine) to pernmt service through the entire period
of suspensi on.

(2) The unsuspended, unexecuted punitive discharge of an
enlisted of fender who does not have sufficient time remaining on the
current enlistnment (as extended by lost tine) may be suspended if the
of fender agrees in witing, prior to the effective date of the
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suspension, to an appropriate extension of enlistnment to enable the
of fender to serve the entire period of the suspension

e. Any period of suspension directed by the NC&PB begi ns and
expires as directed by NC&B or SECNAV. The date the suspension
period begins to run ordinarily is the date of the NC&PB acti on.
Expiration of the period of suspension will automatically cause the
rem ssion of the punitive discharge/dism ssal unless the suspension is
sooner vacated. The suspension may be vacated for cause in accordance
with the MCM and ot her pertinent regulation and |aw. The NC&PB mnust
be notified in witing of the vacation of any suspension.

f. Select offenders whose punitive discharge or disnissal has
been executed are eligible to apply for clenency to substitute, for
good cause, an adm nistrative discharge for an executed punitive
di scharge or dismssal. Specifically, NC&B' s jurisdictionis limted
to considering those cases where the service nenber is retirenent
eligible (i.e., 20 years or nore of creditable service) and where the
service nenber files a clenmency request with the NC&B within 5 years
of the date of the executed punitive discharge or disni ssal

403. Cdenency Review Eligibility Date. NC&B will conduct an initial
cl enency review of the cases of all offenders eligible for clenmency
review within 60 days of the offender's clenmency revieweligibility
date as defined below. Any required subsequent reviews will be
conducted within 30 days of the anniversary of the clenency review
eligibility date.

a. The clenency review eligibility date for all nandatory
cl enmency review cases usually is 9 nonths fromthe day confi nenment
began. The clenmency review eligibility date for all requested
clemency review cases is 10 days after the date the offender submts a
request for clemency review to the convening authority or the OEGCMI.
Thi s paragraph does not apply to those of fenders serving approved
sentences of confinenent for life without parole, if that sentence was
adj udged for an offense committed on or after 30 COctober 2000.

b. For purposes of establishing the clenency revieweligibility
date, the "confinenent begin date" includes a constructive date
calculated as follows: adjudged date m nus all days of pretrial
confi nement and any administrative pretrial confinenment credits plus
(+) the days the sentence to confinenent was properly deferred.
Subsequent reviews conducted annually thereafter means until
conpl etion of supervised release (as if on parole) or at full-term
date for those released fromconfinenent on parole. (See paragraph
405b for procedures for clenency review for offenders whose conpl etion
of confinenent occurs prior to the execution of their punitive
separation.)

c. Fromthe Results of Trial received by the Ofice of the Chief

Judge, Navy-Marine Corps Trial Judiciary at the end of each cal endar
mont h, the Chief Judge shall (upon request by the President, NC&PB)
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provi de the nane of any offender tried by court-martial who was

adj udged a punitive separation and confinement of 12 nonths or nore,
the date sentence was adjudged, the identity of the convening
authority and, if possible, the period the offender spent in pretrial
confi nement and the sentencing conditions of any pretrial agreenent
(particularly as it relates to the period of confinenment approved and
suspended) .

d. Upon receipt of information that NC&PB has jurisdiction over a
case, the NC&PB will nonitor that case in relation to its clenency
revieweligibility date. |f the NC&B has not received a copy of the
of fender's record of trial, court-martial order, and post-trial
progress report within 60 days of the offender's clenmency review

eligibility date, the NC&B will initiate action to obtain the
requi red docunentation. Wthin 30 days of receipt of all required
docunentation, the NC&B will conduct the offender's initial clenency

review wi th subsequent clenmency reviews conducted thereafter within 30
days of the offender's clenmency revieweligibility date. Eligibility
dates are as foll ows:

(1) Wien the approved, unsuspended sentence to confinenment is
12 nonths or nore but |less than 20 years, initial clenency review wll
usual Iy occur no later than 9 nonths fromthe date confinenent began
or within 90 days after the convening authority’'s action and at | east
annual ly thereafter.

(2) Following the initial clenmency review (see Section
403d(1)), when an offender’s approved, unsuspended sentence is 20
years or nore but |ess than 30 years, subsequent clenmency review by
the NC&PB shall be at |east annually beginning 3 years fromthe date
confi nenment began.

(3) Following the initial clenency review (see Section
403d(1)), when an offender’s approved, unsuspended sentence is 30
years or nore, including life, subsequent clenency review by the NC&PB
shall be at |east annually beginning 10 years fromthe date that
confi nement began. This paragraph affects only those offenders in
which any act with a finding of guilty occurred on or after 16 January
2000. For offenders whose offenses with a finding of guilty occurred
prior to that date, and wi th unsuspended, approved sentences of 30
years or nore, including a sentence to confinenent for life,
subsequent cl emency review by the NC&PB shall occur not nore that 5
years fromthe date confinement began and at |east annually
thereafter. This paragraph does not apply to those of fenders serving
approved sentences of confinement for |life without parole, if that
sentence was adjudged for an offense conmtted on or after 30 Cctober
2000.

(4) When a of fender’s approved, unsuspended sentence for an

of fense committed on or after 30 October 2000, includes confinenent
for life without parole, initial clenency review by the NC&PB shall be
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at | east once every 3 years beginning 20 years after the date
confinement began. SECNAV may not del egate the authority to grant

cl emency for approved sentences of life wthout parole. Subordinate
cl emency approval authorities may deny clenmency for approved sentences
of life wthout parole.

(5) Ofenders sentenced to death are ineligible for clenency
review by the NC&PB, unless the President commutes the death penalty
to a | esser punishnent.

(6) In those cases involving requested clenency review, the
NC&PB wi I | usually conduct a clenency review within 60 days of receipt
of that request. |f the NC&PB does not have the docunents required to
conduct its review but has received a copy of the request, it wll
initiate procedures to obtain those docunents.

e. The NC&PB nmy onit a schedul ed cl enmency revi ew when an
of fender waives clenmency review under the procedures set forth in
par agr aph 410.

f. The NC&PB, upon receipt of significant new infornmation about
an of fender, may, on its own notion, conduct a clemency review before
the offender's next clenmency review eligibility date.

g. Except in the case of offenders sentenced to death, or to
confinement for life or life without parole, an individual may, for
cause, be granted special consideration by NC&PB for clenency,
restoration, or reenlistnent.

h. Wen an offender is considered for parole under Part V of this
instruction, the NC&B will al so conduct a clenency review, to
i ncl ude, upon request, restoration to duty or reenlistnent. |If the
of fender is denied parole, the date of that denial establishes the
offender's clenency review eligibility date for subsequent annua
revi ews.

i. After an offender is released on parole by the NC&PB, the
NC&PB wi I I conduct a clemency review within 30 days of the 1-year
anni versary of the parole release date. Thereafter, the NC&B wil |
conduct the annual clenmency review within 30 days of the anniversary
of the date parol e began; thus, the offender's parole rel ease date
becones the clenmency review eligibility date for subsequent annua
revi ews.

j. |If a parolee is returned to confinenment follow ng revocation
of parole, the NC&B wi Il resume conducting clemency reviews within 30
days of the anniversary of the clenency revieweligibility date upon
the offender's service of 1 year of confinenent after return to
confi nement from parole.

k. In cases involving mandatory cl enency review, where the
convening authority's action is taken after an offender’'s cl enency
revieweligibility date, or where | ack of docunentation prevents NC&PB
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fromconducting a tinely review after reasonable attenpts to obtain
such docunents, the NC&B may, with or wi thout using the evaluative
criteria set forth in paragraph 310, grant clenency in an anmpunt that
does not exceed the unexecuted confinement, forfeitures or fine,

i ncludi ng periods of suspension, equivalent to the | apse of tine
between the clenmency review eligibility date and the date of review
Punitive separations are not affected by this adm nistrative
enforcenment provision. Additionally, this admnistrative enforcenent
provision is not intended to and does not create any rights,
substantive or procedural, enforceable at | aw by any offender or any
ot her person in any matter, civil or crimnal.

I. Failure of NC&PB to receive the docunents required for
conducting clenmency review within 90 days after an offender's clenency
revieweligibility date, w thout good cause shown, will permt the
NC&PB to i nvoke the enforcenment provision found in paragraph 403k
Good cause ordinarily consists of something that affected either (1)

t he decision not to request clenmency review that was beyond the
control of the offender such as receipt of information that was
unknown or unavailable to the offender at the tine the decision had to
be made; or, (2) a reasonable explanation fromthe convening authority
as to what caused the delay in taking action within the 6 nonth period
before the clenency review eligibility date such as the conplexity of
the issues that had to be resolved by the convening authority before
action could be taken. [|f good cause is found to exist, the NC&PB
will review the case, including those cases in which no portion of the
sentence remai ns unexecuted. |In those cases in which no portion of

t he sentence renmmi ns unexecuted, the NC&B wi ||l nake a determ nation
that its review of unexecuted portions of the sentence was hi ndered by
t he good cause found and recommend corrective action, if appropriate,
to the Secretary.

404. Schedule for Cenency Review Ofenders who are eligible for
mandat ory cl enency revi ew (except for offenders in the custody of the
FBOP or under the supervision of a USPO) and of fenders who desire to
request clemency will act in accordance with the follow ng schedul e:

a. Mandatory denency Review Wthin 10 days after receipt of
t he convening authority's action in the offender's case, an offender
eligible for mandatory cl enency revi ew who does not desire clenency
review by the NC&B will subnmit to the convening authority or the
CEGCMIJ, in witing, copy to NC&PB, a wai ver of mandatory cl enmency
review. This waiver should include signature and date to ensure
compliance with applicable tine goals. The procedures for such a
wai ver are provided in paragraph 410. The offender is entitled to the
advi ce of defense counsel before submtting such a waiver. (See
paragraph 410b.) Upon expiration of the 10 days, if a waiver of
cl enency revi ew has not been received by the convening authority, the
convening authority will forward to NC&PB a copy of the offender's
record of trial, court-nmartial order and will ensure that a post-trial
progress report is submitted.
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b. Requested denency Review. No later than 10 days after the
recei pt of the convening authority's action, an offender not eligible
for mandatory clenmency review but eligible to request clenmency review
will notify the convening authority or the OEGCMJ, in witing, copy to
t he NC&PB (and anot her copy to Navy and Marine Corps Appell ate Leave
Activity), that the of fender requests clenency review The offender
then has 20 days within which to file the request for clenmency review
and any supporting docunments with the convening authority or OEGCMI.
Failure to neet the submi ssion requirenents in a tinmely manner,

W t hout good cause shown, may result in denial by NC&B of the request
for clenency review. The offender is entitled to the assistance of
def ense counsel in submtting such a request.

c. The offender's trial defense counsel will ensure that
of fenders eligible for annual mandatory cl enency review are advi sed of
their clenency revieweligibility date. Ofenders may wai ve an annual
mandatory cl emency review and, if that is their desire, the procedures
set forth in paragraph 410 will be foll owed.

d. Ofenders may withdraw their case fromcl enmency review by the
NC&PB any tinme prior to the NC&B's review by submitting a signed
witten withdrawal to the NC&PB wi tnessed in accordance with the
provi si ons of paragraph 410f. The signed witten withdrawal nay be in
the formof a letter or a pen-changed nodification of DD Form 2715- 3,
t he pen-change indicating "withdrawal " or "wi thdraw," as appropriate,
wherever the word "waiver" or "waived" appears.

e. Waiver of submission of matters under Rule of Courts-Marti al
1105 does not constitute a wai ver of clenency review under the
provi sions of this instruction.

405. Initiation of Cd enency Review

a. Ofenders Wo Are Confined. For offenders who will be in
confinement at the time of their clemency revieweligibility date, the
commandi ng officer will, without further direction, determne the
of fender's cl enency review status. |f the commandi ng officer
determ nes that an of fender subject to mandatory cl enency review has
not submitted a waiver in accordance with paragraph 404a, or that an
of fender has requested cl enency review in accordance w th paragraph
404b, the commanding officer will initiate the clemency review process
wi t hout further direction.

b. Ofenders Wio Are Not Confined. For offenders who will not be
in confinement at the time of their clemency revieweligibility date,
the convening authority will determ ne whether the offender has waived
cl enmency or requested clenmency without further direction. |If the
conveni ng authority determ nes that the of fender subject to mandatory
cl emency review has not waived clemency review, or an offender has
requested cl enmency review, the convening authority will initiate the
cl emency review process without further direction. The fact of receipt
or non-receipt by the convening authority of a waiver of nandatory
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clemency review or a request for clenency review per the schedul e set
forth in paragraph 404 rmay be the basis upon which a determination is
made to initiate the clenmency review process.

406. Speci al C enency Revi ews

a. Commanding officers may subnit clemency review docunentation to
the President, NC&PB, for a special review any tine before execution of
the punitive separation or conmpletion of confinement. This type of
request normally should be reserved for instances in which newy
di scovered, substantially relevant information would alter a previous
reconmendation or for cases being reviewed for special holiday rel ease.
Not wi t hst andi ng ot her provisions in this Instruction, NC&PB is
del egated final decisional authority in special holiday rel ease cases.

b. The CMC and the BUPERS may request special reviews as deened
necessary.

c. The SECNAV; the Director, NCPB; and the President, NC&PB, may
direct special reviews; and the NC&PB itself may review cases on its
own notion.

d. Those reconmendi ng special clenmency review should ensure the
NC&PB has a post-trial progress report as current as possible,
al t hough the convening of a special Disposition Board is not required.

407. The Post-Trial Progress Report. The post-trial progress report
i ncludes, but is not limted to, the foll ow ng:

a. A signed witten request for clenmency for those cases where
the offender is not entitled to mandatory cl enency review.

b. A statement, in sonme form fromthe offender stating the type
and armount of clenmency requested and the reasons for the clenmency
requested; otherwi se NC&B will review the offender's case and
consider all types of clenency.

c. An evaluation fromeither the offender's commuandi ng officer or
t he convening authority regarding the offender's attitude, conduct and
performance since sentence was adjudged if the offender returned to
duty for nmore than 90 days after rel ease from confinenent.

d. An evaluation fromeither the offender's comuandi ng officer or
t he convening authority regarding the offender's potential for
restoration, retention, or reenlistnment and appel |l ate | eave status.

e. A psychol ogi cal / psychiatric evaluation, if one has been
conpl eted since the date sentence was adjudged, or if one is deened

appropriate in light of circunstances known or made known to the
conmandi ng of ficer or the convening authority prior to or since the
date sentence was adjudged, including a substance abuse/ dependency
eval uation, if appropriate.
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f. Endorsenents of officials in the chain of review

g. The following forns will be used in connection with the
cl enency review of eligible offenders except those in the custody of
the FBOP or under the supervision of a USPO

(1) To request clemency review DD Form 2715-3, or its
equi val ent (required only for those offenders not eligible for
mandat ory cl emency revi ew).

(2) To prepare post-trial progress reports

(a) For offenders confined at their clemency review
eligibility date -- DD Forns 2715, 2715-1, 2715-2, 2715-3, and 2719,
or their equivalent, may be used.

(b) For offenders not confined at their clenmency review
eligibility date--a status report relating infornmation of a nature
simlar to that contained in DD Forns 2715, 2715-1, 2715-2, 2715-3,
and 2719, but nodified to reflect a non-confinee's attitude, conduct
and performance of duty, including:

1. Coments fromthe offender's i medi ate supervi sor
if the offender returned to duty for nmore than 90 days after rel ease
from confi nenment.

2. A substance abuse/ dependency eval uation if the
of fense for which the offender was convicted was al cohol or drug
related or the offender has a history of such abuse.

3. |If the offender had been confined as the result of
an adj udged sentence by court-martial but rel eased from confi nenent
due to conpletion, defernment or suspension of confinenment, conments
shoul d include the commandi ng officer's evaluation (DD Forns 2715,
2715-1, 2715-2, 2715-3, and 2719 or their equivalent, as appropriate)
of the offender while in confinement.

(c) For offenders on appellate leave at the tine of their
clemency review eligibility date, the convening authority or the
CEGCM) over the offender at the time of his/her release from
confinement will forward a copy of the offender's executed appellate
| eave orders and notify the NC&B of the status of the paynent of any
fi nes adjudged agai nst the of fender, or any restitution nade to any
victinms, if any, and all other relevant information.

h. If NC&B is not in receipt of a post-trial progress report on
an of fender still serving confinenment at the tinme the offender is
eligible for annual (i.e., subsequent to the initial) review of
hi s/ her case, NC&PB wi ||l hear the case as schedul ed wi thout such

report unless it directs that review be held in abeyance until the
report is received.
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408. Tineliness and Schedul e for Subnission of Post-Trial Progress
Reports. For NC&PB to conduct an initial clenmency review within 60
days of the offender's clenmency revieweligibility date, and within 30
days of the anniversary of the offender's annual clenency review
eligibility date, the post-trial progress report nust be received in a
timely manner. To ensure that tineliness, the follow ng provisions for
subm ssion of the post-trial progress report are established:

a. Post-trial progress reports on offenders wi th approved
unsuspended punitive separations and | ess than 12 nont hs confi nenment
who will not be confined at the tine of their clenency review
eligibility date will be submitted to the NC&B as soon as practicabl e
but no later than 30 days after the date of the request.

b. Post-trial progress reports on offenders who will be in
confinement at the tine of their clenency revieweligibility date wll
be submitted to the NC&PB when the offender has served 7 nonths from
t he date confinenment began and then annually thereafter on the
anni versary of the clenency review eligibility date until conpletion
of service of sentence to confinenent.

c. Post-trial progress reports for offenders programred for
transfer to the custody of the FBOP will be submitted to the NC&PB
4 months prior to the projected transfer date, if possible. Each of
these post-trial progress reports should be clearly nmarked as
pertaining to an upcom ng Federal transfer. NC&B will forward to the
U S. Parole Conmission (with recomrendati ons, as appropriate) a copy
of the offender's briefing file held by NC&PB

d. Copies of the offender's post-trial progress reports wll
acconpany an of fender when the offender is transferred to another
naval brig or confinement facility for conpletion of service of the
of fender's court-martial sentence. One copy of the offender's nost
recent post-trial progress report that acconpani es the of fender upon
transfer and a copy of the offender's transfer orders will be sent to
NC&PB. Shoul d the offender's conduct have significantly changed since
the date of that nobst recent progress report, conments to that effect
shoul d be made by endorsenent of the commandi ng officer

409. Procedures for Subm ssion and Endorsenent of Post-Trial Progress
Reports for Cl enency Revi ew

a. Commanding officers will submit the original of the post-trial
progress report to the President, NC&PB, on offenders not in
confinement at the time of their clemency revieweligibility date in
accordance with the schedule set forth in paragraph 408a and the
requi rements of paragraph 407.

b. Conmanding officers will subnmit the original of the post-trial
progress report to the President, NC&PB, on all naval service
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personnel in confinenent at the tine of their clenmency review
eligibility date in accordance with the schedule set forth in
par agr aph 408b.

c. Commanding officers will ensure that the post-trial progress
reports are conpleted as foll ows:

(1) Al required DD forns, or their equivalent, conprising the
basi c progress report, plus the individual's clenmency request, if any,
will be conpleted in their entirety except as provided in paragraphs
409d and 4009e.

(2) Al offenders who have an approved sentence wll be
eval uated for substance abuse/ dependency. The substance abuse/
dependency evaluation will be nmade by a trained substance abuse
counsel or whose prinmary duty is screening and eval uati ng service
menbers for substance abuse/dependency. |f the substance abuse
counsel or determines the of fender is dependent or cannot resolve the
dependency issue by finding non-dependency, the substance abuse
counselor will refer the offender to a psychiatrist or clinica
psychol ogi st trained in substance abuse matters for a nedical
di agnosi s in accordance with the nomenclature of the current
Di agnostic Statistical Manual (DSM, if appropriate. Were there is
no psychol ogi cal / psychiatric diagnosis, the evaluation will so state.
If the of fender has had any contact with the Navy or Marine Corps
Subst ance Abuse Program prior to incarceration, that fact should be
brought to the attention of the NC&PB. (See reference (j).)

(3) For offenders convicted of sex offenses or other serious
vi ol ent crines whose approved unsuspended sentence to confinenent
i ncludes 12 nonths or nore, a psychiatric/psychol ogi cal eval uation
will be conpleted by a psychiatrist, clinical psychol ogist, or
clinical social worker trained in the evaluation and treatnent of
t hose types of offenders necessary to neet their specific treatnent
and therapeutic rehabilitation.

(a) The evaluation will include a conplete, individualized
psychol ogi cal / psychiatric history of the offender.

(b) A diagnosis consistent with the nonenclature of the
current DSMwi |l be recorded. Were there is no diagnosis, the
evaluation will so state. The relationship between the
psychopat hol ogy (i ncludi ng substance abuse or dependency) and the
confining offense will be specified, even if the psychopathol ogy did
not render the offender inconpetent. |If there is a relationship
bet ween psychopat hol ogy (or substance abuse/ dependency) and the
of fense, the probability of recurrence of crimnal behavior should be
clearly stated.

(c) In cases involving child abuse, sexual abuse, or other

serious viol ence against a person, a recomendati on concerni ng
treatment shoul d be nmade. Whether or not treatnent is recommended, an
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assessment of the offender's threat to society will be included. |If
the of fender has had any contact with the Fam |y Advocacy Program of
the Navy or Marine Corps, that fact should be brought to the attention
of the NC&PB

(d) Psychiatrists, clinical psychol ogists, or clinical
soci al workers nust al so estinate the probable efficacy of post-
di scharge treatnment progran(s) if there is any history of
psychol ogi cal or substance abuse probl ens, and indi cate whether or not
the individual is notivated for such a program if appropriate.

(e) Psychiatrists, clinical psychol ogists, or clinical
soci al workers may comment on any part of the sentence which they
bel i eve shoul d be nodifi ed.

(f) The psychol ogical or psychiatric evaluation should be
anended or a new eval uati on prepared whenever new i nformation m ght
change the inpression, diagnosis or prognosis.

(4) The post-trial progress report should state the
citizenship of the offender. |In cases of an offender who is not a
U S citizen, the report should indicate the date and place of entry
and, where applicable, the alien registration nunber.

(5) A statenment will be included indicating that an FB
National Crine Information Center (NCIC) conputer system crim nal
hi story check has been nade and the results.

(6) Avictiminpact statenent, if appropriate and avail abl e,
consistent with the evaluative criteria found in paragraph 310f may be
consi der ed.

(7) A disposition board will submt recomendations and
supporting reasons in the cases of all offenders confined in nava
bri gs.

(8) The conmmandi ng officer will submt recommendati ons and
supporting reasons in the cases of all offenders confined in nava
brigs.

d. |If the sentence does not include confinement or if confinenment
has been deferred or suspended fromthe date confinenment was adjudged,
a report of a disposition board and a conmmandi ng officer is not
required, and those portions of DD Forns 2715-2719 or their equival ent
that refer to performance in confinenment are not applicable. The
remai nder of the forms, however, will be conpleted by the convening
authority or the CEGCMI.

e. |If the commanding officer is unable to forward a conplete

post-trial progress report because the adjudged or sentenced offender
refuses to cooperate in its preparation, is an unauthorized absentee
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or because of an explained adm nistrative error, the commandi ng
officer will forward the inconplete report and state therein the
reasons prescribed procedures could not be foll owed.

f. If an offender executes a request or waiver which is a change
fromone previously forwarded, or if new information is obtained which
woul d result in a change to a recommendati on on a request previously
forwarded, and, in either situation, final action as described in
par agr aph 314 has not been taken by NC&PB, the conmanding officer wll
notify the NC&PB i nmedi ately. Appropriate forns and i nfornation
supporting the new request, waiver or recommendation will be forwarded
to NC&PB as soon as practicable. This paragraph will not be construed
as authorizing a withdrawal of a waiver previously forwarded.

g. The NC&PB wi |l request prison wardens to submt progress
reports and any recommendations, if appropriate, for clenency in the
cases of naval offenders who are serving sentences of courts-narti al
in the custody of the FBOP. |If such offenders have been parol ed from
the FBOP, the NC&PB will request reports and recomrendati ons from
supervising U.S. Probation Oficers. Requests from offenders, either
incarcerated or paroled, are not required. The reports and
recomrendati ons shoul d be executed at the frequency stated in
par agr aph 408b and shoul d be forwarded directly to the President,
NC&PB.

h. If the convening authority has not previously forwarded to the
NC&PB one copy of the offender's record of trial and courts-marti al
order at the tinme the post-trial progress report is submtted, those
docunment s nust be forwarded in conjunction with the submni ssion of the
post-trial progress report.

i. Although this provision refers to clinical psychol ogists and
clinical social workers, it is understood that BUPERS nmay, upon
subm ssion of qualifications, waive the requirenents and accept
psychol ogi cal evaluations fromany civil service rated psychol ogi st
who has been trained in the treatnment and rehabilitation of the
specific offense. |If no such individual is available at the naval
brig, however, then the offender will be referred for such eval uation

410. Procedures for Wi ving Mandatory O enency Revi ew

a. The convening authority, conmandi ng officer, or the OEGCMI
(the authority geographically closest to the of fender unless otherw se
desi gnated by the OEGCMI) will ensure that offenders waivi ng mandatory
cl emency revi ew understand clearly:

(1) The consequences of their options as outlined on DD Form
2715- 3.

(2) That the NC&PB will not review the case again until the

next annual mandatory clenency review unl ess schedul ed or directed as
provi ded by paragraph 406.
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(3) That NC&PB's mandatory clemency review is an
adm ni strative process that is independent of, and different fromthe
cl enency review avail abl e under Article 74, UCMJ; R C M 1105, MM
and the provisions of 10 U. S.C. secs. 1552 Board for Corrections of
Naval Records (BCNR) and 1553 Naval Di scharge Revi ew Board ( NDRB)

b. The waiver of initial mandatory clenmency review w |l be
executed by the offender in the presence of and wi tnessed by the
offender's trial or appellate defense counsel, ordinarily a judge
advocate certified in accordance with Article 27(b), UCMI, his/her
civilian attorney or a judge advocate detail ed or nade avail able for
t he sol e purpose of advising the of fender of the clenency options
avail abl e and their consequences. A judge advocate detailed solely

for the purpose of advising the offender of clenency options will make
clear to the offender the limted extent of this service and that such
advice will not be construed as establishing an attorney-client
relationship although attorney-client confidentiality will be
observed.

c. |If an offender waives the initial mandatory clenency review,

t he convening authority, commandi ng officer or CEGCMJ, as appropriate,
will forward the original of the conpleted Waiver of C enency Review,
DD Form 2715-3, or its equivalent, and a copy of the court-martial
order or results of trial directly to the President, NC&PB, per the
schedul e for subnission of post-trial progress reports. (See

par agraph 408.)

d. A waiver of initial mandatory clenency review by offenders
with sentences of 2 years or |less constitutes a waiver of all clenmency
review by the NC&PB because their mninum confinenment rel ease date
will ordinarily occur before the first anniversary of their clenmency
revieweligibility date. (A copy of the offender's record of trial
and court-martial order nust be forwarded to the NC&B in all cases in
whi ch the of fender's approved sentence to confinenment includes an
approved 18 nonths or nore despite the offender's waiver of initial
clemency review in order for NC&PB to review the offender's case
shoul d the offender request parole.)

e. After an offender has submtted a waiver of initial mandatory
clemency review, that offender nay wai ve any subsequent annua
mandat ory cl emency revi ews by executing the waiver formin the
presence of a judge advocate, civilian |lawer or conmm ssioned officer.
The | awyer or conmi ssioned officer will advise the offender of the
cl emency options and their consequences and will w tness execution of
the form Advice provided by the judge advocate is |limted and does
not result in the formation of an attorney-client relationship unless
that judge advocate is continuing an attorney-client relationship as a
result of assignment as the offender's trial defense or appellate
def ense counsel
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f. An offender may rescind any wai ver of clenmency review he/she
submtted within 90 days of the date of the execution of the waiver.
Rescissions will be submitted via the offender's commandi ng officer,
copy to NC&PB. The commanding officer will forward the rescission
wi th reconmendati ons regardi ng cl enency within 10 days of the receipt
of the rescission. By copy of the commandi ng officer's endorsenent of
the offender's rescission, the commanding officer notifies the OEGCM]
over the offender at the tine of the offender's court-martial of the
rescission in order to ensure conpliance with the clenmency review
docunentary filing requirenents set forth in this instruction except
as provided in subparagraph g. below as well as the adnonition
specifically set forth in paragraph 414.

Post-trial progress reports are not required in cases in which
t he of fender waives mandatory clenency review |If an offender who has
wai ved cl enency review rescinds that waiver, a post-trial progress
report is required only if the offender is still in confinenent on the
date of rescission. |If the offender who rescinds a waiver is not
confined at the tinme of rescission, but desires NC&PB to consider
information relating to his/her behavior, attitude and progress during
hi s/ her period of confinenent, it is the offender's responsibility to
obtain and submit such information. The offender may submt
statenents from naval brig personnel and others attesting to their
i ndi vidual vice official opinion as to the of fender's behavi or
attitude and progress during and after confinenent. A Disposition
Board is not required.

h. The forwardi ng endorsenent on the Wi ver of C enency Review
will contain a certification that the offender submitting the waiver
is either:

(1) Not substance dependent within the nmeaning of the current
DSM and the current International C assification of D seases, or

(2) Has been offered treatnment through either a mlitary
treatnent facility (MIF) or the Departnment of Veterans Affairs (VA).

i. Since mandatory clenency review under this instruction is an
adm ni strative review outside the UCM], a waiver of appellate review,
in and of itself, does not constitute a waiver of initial nandatory
cl enency review under this instruction although it may be a waiver
with regard to clenmency review under regul ations inplenmenting Article
74, UCMJ. In order for a waiver of NC&PB review to be valid, it nust
contain a specific statenent indicating the offender al so waives
mandat ory cl emency revi ew before NC&B. An offender’'s waiver of Rules
for Courts-Martial (R C. M) 1105 subm ssions is not a waiver of
cl enmency revi ew by NC&PB

j. Wiivers of mandatory clenmency revi ew subsequent to the initial

cl emency review should be submtted per the schedule for subm ssion of
post-trial progress reports set forth above.
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k. Copies of waivers of NC&PB clenency review will be forwarded
to the OEGCCMI.

411. Notification of Ofenders Pending Appearance Before d enency
Hearing. Once a clenmency review is schedul ed for an offender eligible
under the provisions of this instruction, the NC&B shall notify the
confinement facility of the offender prior to the date of the review

412. Action Upon Recei pt of NC&PB-Pronul gated d enency Deci si ons

a. The CMC or BUPERS, as appropriate, will ensure that the
cl enmency decision is entered in the field service record or service
record book of the offender, and any known victimis informed, as

required by reference (p). Entries will include action directed, the
date of the action, the authority and, if applicable, the rationale.
In cases of restoration to duty, the entry will include the date

specified for restoration to duty, the period for which the unexecuted
portion of a sentence is suspended and the total unexecuted portion of
t he sentence remaining to be executed if the suspension is
subsequently vacated. |If the offender has conpleted the period of
confinenment and only the punitive separation is suspended incident to
restoration, the fact should be clearly stated: "No confinenent
remains to be served on this sentence.”

b. If clenmency reviewresults in nodification of the sentence,
the OEGCCMJ will, except as otherw se provided in paragraph 414 of this
instruction, issue a supplenmentary court-martial order inplenenting
such action. The CEGCM] will provide the offender with a copy of that
action. (The OEGCMI should send the copy to the nost current address
known. The CEGCMJ is on notice of that address if the offender is
still serving sentence to confinenent either in a naval brig or the
FBOP or is on parole or supervised release at the tine of the
suppl ementary court-martial action.)

c. Wiere final clenmency action taken under this instruction
results in the suspension or rem ssion of a punitive separati on,
t hereby restoring the offender to active duty, adm nistrative
di scharge proceedings may not be initiated against the offender except
for matters separate and distinct fromthose involved in the court-
martial for which the clenmency action was taken. "Matters separate
and distinct" is misconduct on the part of the offender that occurred
subsequent to the date of the convening authority's action or of which
the NC&PB was not aware at the tine it took its action. This does not
prohibit the initiation of vacation proceedings and action taken under
R C.M 1109(e), where appropriate, nor does it prohibit the discharge
of the offender if that discharge is in accordance with his/her
service record.

d. Should the NC&PB promrul gating order direct that the offender

be afforded an opportunity to participate in a
treatment/rehabilitation programwhich the offender had wai ved prior
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to the NC&PB action, the OEGCMJ will re-offer the programto the
of f ender .

e. Al clenency actions ordered under this instruction are
effective the date of the NC&PB/ SECNAV deci si on

f. In those cases where clenency action remts confinenment to the
extent the offender's sentence to confinenent has been conpl eted but
judicial review has not been conpleted, the OEGCMJ, or other proper
authority, should ensure that the offender has valid appellate | eave
orders with instructions relating to the obtaining/retaining of a
valid AFIC. (See paragraph 517h.)

413. Unsatisfactory Performance/ Conduct. Unsatisfactory

per f or mance/ conduct on the part of an offender which is sufficiently
serious to be made a matter of official record and which beconmes known
after subm ssion of the post-trial progress report, but prior to
receipt of final action relating to clenmency or prior to the issuance
of the supplenentary court-nmartial order inplenenting a grant of
clemency, will initiate the follow ng process:

a. The commandi ng officer, the convening authority or the CEGCMI
wll, without delay, report the circunstances of the unsatisfactory
per formance/ conduct to the President, NC&B. The report will include
reconmendati ons to grant or deny clenency or reconsider any previous
NC&PB/ SECNAV deci sion to grant cl enency.

b. In the event clenency has been directed by NC&PB/ SECNAV, the
commandi ng officer will also notify the OEGCM] of the unsatisfactory
performance/ conduct. The OEGCMJ will w thhold execution of the
cl enency action that has been directed, pending notification,
reconsi deration, and final determ nation

c. The OEGCMJ who withhol ds cl emency action due to an offender's
unsati sfactory performance/ conduct will nake an i nmedi ate report to
that effect to the President, NC&B. Once the clenency action has
been withheld, the OEGCM] may not thereafter execute any part of the
cl enency action or execute a punitive separation until the decision of
t he NC&PB/ SECNAV has been reconsidered and a final deternination has
been pronul gated by the NC&PB.

d. Wen clenency has been withheld, a field service record or
service record book entry will be made.

e. The offender will be notified by the comrandi ng officer or the
OEGCMJ of any NC&PB/ SECNAV deci si ons invol ving cl enmency, including the
wi t hhol di ng of clenency granted. Wen an offender is notified that
cl emency action ordered by the NC&PB/ SECNAV is being w thheld, the
offender will also be advised of the reasons for the w thhol di ng and
that he/she nmay submt matters to the NC&PB for its consideration in
determining the status of its previous order of clenency.
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f. Upon receipt of the OEGCMI report notifying the NC&B of the
wi t hhol di ng of clemency, the NC&B will pronptly notify the offender
of the date the NC&PB will reconsider its clenmency
action/reconmendati on, and provide the offender with the opportunity
to submit, via the CEGCMJ, within a reasonable period of tinme, matters
he/ she desires the NC&PB to consider with regard to the all eged
unsati sfactory performance/ conduct. The NC&PB will then reconsider
t he cl enency action/recomendation in |light of the report of the
OEGCMJ wi t hhol ding the clemency action and matters presented by the
of fender. The NC&PB/ SECNAV may reaffirm nodify or withdraw the
cl enency order previously issued.

414. Liaison. Authorities desiring to exercise clenency in an

of fender's case pursuant to their authority under Article 74, UCMJ, or
authority del egated under section 0158 of the JAGVAN (ot her than the
exerci se of such authority in accordance with the issuance of a

suppl ementary court-martial order as provided within this instruction)
will coordinate with the NC&PB. Liaison will be acconplished for
cases involving enlisted/officer offenders as foll ows:

a. An OEGCMJ under authority delegated in section 0158 of the
JAGWAN who takes action to remt or suspend any part or anount of a
sentence that includes a punitive separation or confinenent of 12
nmonths or nore will ensure that a copy of the official action is
forwarded, wi thout delay, to the President, NC&B, with one copy to
the CMC (PSL - Plans, Policy, Operations, Security, and Law
Enforcement (Corrections)) or BUPERS (PERS-84), as appropriate.

b. In order to avoid inconsistencies or conflicts, any OEGCM] who
pl ans to grant clenmency, as described in the above paragraph, wll
determ ne whether or not the case is pending review by the NC&PB
within the follow ng three nonths.

(1) I'n the event the case is not scheduled for initial
cl emency review or annual review within the following 3 nonths, and a
speci al review has not been directed as provided in paragraph 406, the
CEGCMJ will exercise clenency as deened appropriate and forward a copy
of the action taken to NC&PB.

(2) If the reviewis scheduled within the follow ng 3 nonths,
the OEGCMJ will notify the President, NC&PB, that clenmency action is
bei ng considered in the case. Upon receipt of such notification, the
President, NC&PB, wi |l delay NC&PB cl enency review of the case until
recei pt of the OEGCMJ action in the case. The OEGCMJ will pronptly
forward to NC&PB a copy of the issued action (supplenmentary court-
martial order).

415. Execution of Punitive Separations. Approved, unsuspended
punitive discharges/disnissals of offenders will not be executed until
the initial mandatory clenmency review, held in accordance with this

i nstruction, has been conpleted or waived, and judicial reviewis
compl eted in accordance with Article 71, UCMI. Upon conpl etion of
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judicial and clenmency review, the OEGCMI, or other proper authority,
will issue a supplenental court-nmartial order ordering the execution
of the punitive discharge or dismssal. A copy of that suppl enental
court-martial order will be provided the NC&B and CMC ( PSL-
Corrections) or BUPERS (PERS-84) and the Navy and Marine Corps

Appel | ate Leave Activity, as appropriate.
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